Tema:
«IIpaBoBasi cuctema @egeparusHoi Pecnyoiuku I'epmanum».

[lo ¢opme rocynapcTBEeHHO-TEPPUTOPUATIBLHOIO YycTpoiicTBa ['epmanus -
denepanusa B coctaBe 16 denepanbHbIX 3eMeNb. B Kaxmoil 3emie - coOOCTBEHHAs
KOHCTUTYIIMSI, BEIOOPHBIN 3aKOHOAATENIBLHBIN OpraH - OJHOMNAJaTHBIN JaHATar (B
baBapuu - nByxmajaTHBIN) U MPABUTEIBCTBO BO TJIABE C MPEMbEP-MUHUCTPOM.
HeiictByer Koncturyuus (OcnoBuoit 3akoH) 1949 r. Ilo ¢dopme mnpasnenus
I'epmanust - mapnameHTckas pecnyOnuka. BpicinMmu opranamMu rocyjaapcTsa
saeigercs DenepanbHbll npe3uaeHT, byHaecrar u bynpecpar, ®denepanbHoe
MPaBUTENBCTBO U DeiepalibHbId KOHCTUTYLIMOHHBIN cya. [lonuTrudeckui pexxum -
JNIEMOKPATUYECKHH.

3aKkoHOAATeNbHAsA BJIACTh OCYUIECTBISIETCS MApPJIaMEHTOM, KOTOPBIA B
cooTBeTcTBUM ¢ KOHCTUTYLIMEH CUMTAETCSl OJHOIAIATHBIM, a (AKTUYECKU COCTOUT
u3 ByX manat - bynaecrara u bynnecpara. CoOCTBEHHO MapiiaMeHTOM SIBIISIETCS
byngecrar, B cocraBe kotoporo /09 pemyTtatoB, W30paHHBIX MNPSMBIMU
BceoOmuMHu BbIOOpaMu cpokoM Ha 4 roma. bynaecpar coctour wu3z 69
Ha3HAYEHHBIX TMPAaBUTEIbCTBAMHU 3eMeJb UX mpencraButencii. [lamatel n3buparor
CBOUX TOJIOB M CO3JAKOT IIOCTOSHHBIE KOMUTETBI. byHaecTtar KOHTpPOJIUPYET
IIPAaBUTENBCTBO VHTEpneausaMy, YCTHBIMM BOIIPOCAMH, CJIEACTBEHHBIMU
KOMUCCHUSIMH, TPEOOBaHUEM OTCTABKH MPABUTEIbCTBA.

['maBa rocymapctBa - (eaepanbHbIi MPE3UIeHT, BeIOUpaeMbliii DenepaibHbIM
coOpanueM Ha 5 JeT; JomyckaeTcss oaHO nepeusOpanue. Ilpexnae Bcero,
dbenepanbHbIii MPE3UIEHT WCIOIHACT MPEACTABUTEIbCKUE (QYHKIIMU — OH
npeacrasisier OPIT Ha MexxAyHAPOIHON apeHe W aKKPEAUTYET ITUIUIOMATUYECKUX
npeacrasureneir. Kpome Toro, on o01agaet mpaBoM MOMHUIIOBAHUS 3aKTIOYEHHBIX.

B ero odummaneHbie (QYHKIMM BXOIWT: TMOANMHCAHWE U OTJIANICHUE
dbenepanbHbIX  3aKOHOB (MpU OSTOM OH WMEET TMPaBO  OCYIIECTBISATH
KOHCTUTYIIMOHHBIA HAJ30p 3a 3aKOHOTBOPYECKOM AESATEIbHOCTHIO); BBIIBUKEHUE
KaHAUAATYyphl  ¢eaepalbHOrO  KaHIiepa Ha pPAacCMOTPEHHE MapiiaMeHTa,

yTBepxkJeHue (eaepaibHOro KaHIjepa B JOJKHOCTHU M OCBOOOXKIEHHUE €ro OT



JOJDKHOCTH; YTBEPXKACHUE B JOIKHOCTA M OCBOOOXKIEHHWE OT JOHKHOCTHU
dbenepanbHBIX MHUHHCTPOB 1O TMpeACTaBlIeHHIO (elepaJbHOrO  KaHIJIepa;
YTBEPXKIEHUE B JOJDKHOCTU U OCBOOOXIeHUE (henepanabHbIX cyAeH, (eaepanbHbIX
CITyXalux, opUIEepoB U YHTEP-0PHUIIEPOB.

[Tomaomoumsa  IIpe3upeHra TUNMYHBIE IS TJaBbl  [APJIAMEHTCKOM
pectyosnku. bonsmHCTBO akToB Ilpe3uienTa TpeOyOT KOHTPACCUTHAIIMY TJIaBbl
MPAaBUTEIBCTBA WJIM MUHHUCTPOB, KOTOPbIE HECYT 3a HUX OTBETCTBEHHOCTh. Bcs
MOJTHOTA MCIIOJHUTENBHOM BJIACTH NPUHAMICKUT DeaepaibHOMY MPABUTEIBCTBY
BO TiaBe cC (enepanbHbIM KaHIpiepoM. Kpome mocienHero B - cocCTaB
IPaBUTEIHCTBA BXOJAT BUIIE-KaHLIJIEP, MUHUCTPHI, BO3TJIABJISIOIINE
MUHHUCTEPCTBA, U MUHUCTPHI 0€3 MmopTders.

Ecoim  kanmunatypa denepaibHOTO KaHIIEpa HE TOJydaeT OOJIBIIMHCTBA
rojlocoB ujeHoB byHuecrtara, IIpe3ugeHT MOXET pacnyCTUTh Majiary.
[TonmHOMOUMS TPABUTENBCTBA JOBOJBHO IIHPOKH. DaKTUUECKH MPABUTEIBCTBO
OCYIIECTBIISIET BCE (DYHKIIUU IO YIPABJICHUIO TOCYIapCTBOM. J[OCTATOUHO CHUIIBHBI
€ro Mo3uIuMu M B cdepe 3aKkoHonarerabcTBa. [IpaBuTENnbCTBO 00J1a1a€T MpPaBOM
3aKOHOJATEIbHOW MHULIMATUBBI, IPU 3TOM €r0 3aKOHOMPOEKTHl UMEIOT MPUOPUTET.
B ciydae oTkimoOHEeHMs Takoro 3akoHompoekta bynpaecrarom IIpe3umeHt no
NPEAJIOKEHNUIO TIPABUTENBCTBA U C corjacus byHaecpara MOET MpPOBO3IIACUTh
COCTOSIHHE «3aKOHOJATENHLHON HEOOXOAUMOCTH», M TOTNA JJIA MPHUHSATUS TOTO
3aKOHOIIPOEKTA JTOCTATOYHO 0100penHust byHaecpara. UneHsl MpaBUTEIHCTBA HECYT
OTBETCTBEHHOCTh TOJIBKO nepesa KaHiuiepoM, poib KOTOPOro B roCcyJapCTBEHHOM
MEeXaHU3Me Upe3BblYaiiHO Benuka. OH onpenenseT OCHOBHYIO JUHUIO BHYTPEHHEN
Y BHEIIIHEW MTOJIMTHUKHU CTPaHbl. B ciydae ero oTcTaBku B OTCTaBKY JOJKEH YUTH U
BCE IIPABUTENBCTBO. byHaecTar MOKET BbIpa3suTh HEAOBEpHE TOJIbKO KaHuepy.

Koncturyuuss ®PI' paznuuaeT 5 OCHOBHBIX O0JacTe IOCTHUIIMM - OOIIas,
TpyJOBasi, colManbHas, (UHAHCOBaS W aJMUHUCTPATHBHAS W  BBOJUT
COOTBETCTBEHHO S5 CHCTEM CYyAOB, KaxJas W3 KOTOPBIX BO3IJIABISACTCS
COOCTBEHHBIM BbICHIMM opraHoM. OOIuM cynam MOJICYAHBI BCE Tpa)KAaHCKHE U

YI'OJIOBHEIC Acia, KOTOPKBIC HEC OTHCCCHBI K KOMIICTCHIIMHN OpraHoB



aIMUHUCTPATUBHOM KOCTULIMM W  JIPYTUX CHEHUAIM3UPOBAHHBIX  CYOB.
JleTenbHOCTh OOIIUX CYJIOB pErjIaMEHTHPYETCS 3aKOHOM O CYyIOYCTPOMWCTBE,
COOTBETCTBYIOIIMMU 3aKOHAMHU U ITOJOKECHUAMU O HUX. DenepabHblil BEpXOBHBIN
cyn 'epManuu BO3riaBiseT cucteMy oomux cyaoB. OH coctouT u3 11 ceHatroB 1o
rpaXJaHCKUM, 5 - TIO YTOJIOBHBIM JellaM W 7 JJii paCCMOTPEHHS CIEIUaIbHbIX
BOINPOCOB. B €ro KOMMNETEHIMM O YrOJOBHBIM J€JlaM BXOJUT PACCMOTPEHUE
KacCaIMOHHBIX Kaj00 Ha MPHUTOBOPHI BBICIIUX CYAOB 3€MeJb, BHIHECCHHBIC WMHU
IpU PACCMOTPEHUHM JI€JT 110 EPBOM MHCTAHIIMM, HA MIPUTOBOPHI CYI0B MPUCSIKHBIX
U OOoJBIIMX TajaT CyAOB 3€MJIM, €CIM OHM HE€ TMOJJIekKaT KacCallMOHHOMY
00KaJOBaHHMIO B BBICHIMNA Cyn 3emiid. BepxoBHbBIN (denepalibHbI Cyl MOMKET
NEPECMOTPETh JIEJI0 U Yepe3 BHOBb OTKPBIBIINECS OOCTOSITEIHCTBA B BBIHECEHUU
OOBHHUTEIBLHOTO M OIPAaBAATEIBHOTO TMPUTOBOpa. B ero KoMIeTeHIHH TI0
rpakJaHCKUM JeJaM BXOJUT PAaCCMOTPEHHUE KACCAIMOHHBIX A PEIICHUS BBICIIINX
CyJI0B 3€MJIH.

Bricmme cynabl 3eMiaM BBICTYIAIOT KAaK alleJUIALMOHHBIE M KacCalWOHHbBIE
WHCTAHIIMM U KaK Cylbl nepBoi nHcTaHuuu. OHu co3aanbl Bo Bcex 3eMiiax OPI. B
COCTaBE KaXKJOTO BBICIIETO CYJE 3€MJIM CO3JAeTCs HEOOXOAMMOE YHCIIO CEHAaTOB
0 TPAXKIJAHCKUM W YTOJIOBHBIM JenaM. Kak cyj mepBOM MHCTaHIMUA YrOJIOBHBIN
CEHAT paccMaTpuBaeT Jejla O TOCYJAapCTBEHHOW MW3MEHE, IIIHOHAXe,
TEPPOPUCTUYECKUX aKTaX MU T.I. WIM JejJa O IPECTYIUICHUAX, IOACYAUMBIC
HUKECTOSAIIEMY CYAY 3€MJIM, HO TMPU3HAHHBIM OCOOCHHO 3HAYUTEIbHBIMU WIIU
cinoxHpiMU. Kak KaccallmoHHass WMHCTaHUMS CEHAaTa I10 TPaXXJaHCKUM JejaM
paccMaTpHUBAIOT aMEJUIAIIMOHHBIE KAJIOOBI HAa pEHIeHUS U ONpeeiIeHUs
HIDKECTOSIIUX CYJIOB, HA IPUTOBOPBI YYACTKOBBIX CYAEH, HAa MPUTOBOPHI CYIOB
MPUCSDKHBIX WM BEJIMKUX MNanarT CcyJa 3€MJIM, HO TOJbKO B Ciydae, €CIld
KaccallMOHHAas kajio0a MPUHECEeHa UCKIIOYUTENIHHO IO MOTUBAM HapyIIEHUs] HOPM
3aKOHOJIATEIHCTBA 3€MJTH, a He (eJIepaTbHBIX 3aKOHOB.

VYyacTKkoBbIE CyAbl MPEJACTABIAIOT HU30BOE 3BEHO CHUCTEMBbI OOIIUX CYIOB.
VYyacTkOBOMY CyJib€ MOJACY/IHBI UMYILIECTBEHHBIE CIIOPHI, CIIOPBI 00 apeH/Ie KUIIbs

U JIpyTUX MOMEIICHUN, CIOPbI MEXAY KIMEHTAMH, CIIOPbl MEXAY KIMECHTAaMH U



BJIAJICTIBLIAMH TOCTHHHI], MEXKIy NAaCCA)KUPAMH M BOJUTEISAMHM TPAHCHOPTHBIX
CPEICTB, TYpUCTaMU U OIOPO MYTEUIECTBEHHUKOB U TOMY MOJ00HOE. YYaCTKOBBIM
CyIbsl C corjacusi OOBHHSEMOIO MOXXET BBIHECTH NPHUTOBOP MYTEM «IpPHKa3a O
HaKa3aHUW», WU3J1aBaeMoro 0e3 cyaeOHOro pa3oupaTesbCcTBa, MO MaTepuasam,
MPEACTABIECHHBIM MPOKYpaTypo wiM nonunued. OIHAKO B OTOM Ciy4yae He
MOXET OBITh HA3HAYEHO JMIIEHHWE CBOOOJABI, a «IpUKa3 O HaKa3aHUU»
BBITMIOJIHSAETCSA, €CJIM B TEUEHUE HEJIETU OCYXKICHHBbIH HE TpeOdyeT ero OTMEHMTD
WIH MPOBECTH CyJeOHOE pa30upaTesibCTBO.

®enepanbHblii KOHCTUTYIIMOHHBIN cyA ['epMaHMM yIIOJIHOMOYEH pEIIaTh
BOMPOCHI COOTBETCTBUSI 3aKOHOB M cyaeOHbIX pemeHudd Koncturyuun OPI.
Coctour w3 16 cyneit, u30uUpaeMblx paBHBIMU dYacTsMu byHzmecrarom u
Bynnecparom cpokom Ha 12 ser.

OcHoBbl TipaBoBOil cucteMbl DPI' OblTM 3aoXkeHbl MOciie 00pa3oBaHUs B
1871 r. I'epmanckoii umnepun. B 1866 r. 6but0 BhTaHO TOproBoe yjoXKEeHHE, B
1871 r. VYronoBHoe ynoxkeHue u ['paxkiaHCKOE MPOIECCyalbHOE U YTrOJOBHO-
npoleccyaibHoe yioxkeHue, B 1877 r. 3akoH o cynoycrpoictBe u B 1896 1. -
['paxxganckoe ynoskeHHe, KOTOpble, HECMOTpS Ha Ha3BaHHWE, ObUIM KOJCKCAMHU.
MHOrourcIeHHbIE U3 KOAEKCOB U JIPYTUX 3aKOHOB IMPOJOJHKAIOT JEHCTBOBATh U
nociie obpazoBanus B 1949 romy ®PI'. CoxpaHSIOT CHIy M HEKOTOpBIE W3
3aKOHOJATENbHBIX aKTOB U U3MEHEHUN B 3aKOHOAATENBCTBE MEPUOAA HALIUCTCKOMN
muktatypbl 1933-1945 rr. Ilocne npucoenunenuss B 1990 romy I'JIP Bce
3aKOHOJATENBCTBO IOCJIEIHEH B HSKOHOMUYECKOM M COLMAJIBHOW 0O0JacTAX
aHHYJIUpoBaoCch U Ha Teppurtoputo I'J[P 6bumn pactipoctpanenst Bce 3akoHbl OPI,
€€ IPaBoBasi U CyAcOHasi CUCTEMBI.

Koncturyuuss 1949  moapoOHO  peryaupyromiero  B3aUMOOTHOILICHHS
deneparuu u 16 3eMenb, onpeneNsieT CUCTEMY OpraHOB BIIACTH, YIPABICHUS U
npaBocyaus. B cdepe 3akoHomarenscTBa pelarolmias poib PUHAIECKUT
(denepanny, a Ha OO 3€MEJIb OCTAETCS PETryJIMPOBAHUE BOMPOCOB 00pa30BaHus,
KYJbTYpBI, JESITEIBHOCTA MECTHBIX OPraHOB BJIACTH, YIpPaBJICHUS U NOJULUU U

toMy tniogooHoe. dexeparnus o07amaeT HCKIIOYUTEIBHOM KOMIIETCHIIMEH B



BOKHEUIIIMX BOMPOCAX, B TOM YKCJIE U B 00JaCTH BHEIIHUX OTHOIICHUM, OOOPOHHI,
JIEHEX)KHOTro OoOpallleHus], TPaKIaHCTBA, COTPYIHHUYECTBA (efepanud U 3eMeb.
UckntounTtenpHas koMneTeHus 3emMenb B KOHCTUTYIMM He 3auKCUpoBaHa.

Hapsny ¢ 3akoHoAaTenbHBIMM AKTAMU Ba)KHBIMM HMCTOYHUKAMHU ITIpaBa
Mpu3HatoTCsl noctaHoBiieHus: DenepanbHOro MpaBUTENBCTBA, (eaepaIbHBIX
MHUHUCTPOB W TIPABUTEIBCTB 3€Melb. Jlpyrue mOA3aKOHHBIE AaKThl MIPAIOT
3HAYMUTENILHO MEHBINYI0 poJib. CyneOHas mpakTuka B ['epMaHuu TpaauIIMOHHO HE
cuutanca ucroyHukoM npasa. Cerogua B @OPIT mnpuszHaercss BaxkHas pojib
denepaibHOTO KOHCTUTYLMOHHOTO CyJa U JAPYTHUX BBICIIMX CYACOHBIX OPraHoB,
pellIeHUs] KOTOPBIX paccMaTpUBAaIOTCS B KadeCTBE HCTOYHMKA IMpaBa Kak B
IPUMEHECHHUH 3aKOHA, TaK M, OCOOEHHO, B Ciiydyae OOHApYKEHUS HETOYHOCTEH WU
npoOenioB B 3aKoHOAaTeabcTBE. OObIYan (pakTUUECKH YTpaTUIM POJIb UCTOYHHKA
npaBa.

OnHUM U3 BaXHEMIIMX aKTOB B CHCTEME JIEMCTBYIOLIETO 3aKOHOAATEIHCTBA
OPT" ocraercs 'epmanckoe rpaxkaaHckoe ynoxkeHue 1896 r. - I'TY, koropoe B
CBO€ BpEMs IPOMU3BEJIO CYIIECTBEHHOE BIMSHHUE HA Pa3BUTHE TIPaX]TAHCKOTO
3aKOHOJATEIbCTBA MHOTUX CTpaH. B ONpeneleHHOM CMBICIIE OHO IO CBOEMY
3HAYEHUIO M BIMSHUIO COMEPHUYAET C (paHIly3cKuM [ pakJaHCKHM KOAEKCOM
1804 r. Ctpykrypa I'TY HacuuthiBaet 2385 crtaTteil u 10 cuUX MOp HE MpeTepriena
CYIIIECTBEHHBIX M3MEHECHHH. B 00s1acTi ceMeitHOro u GpavHoro mnpaBa MOJOKESHHUS
nepBuuHoi pemakuuu ['TY, momyckaBinme HEpPaBEHCTBO TOJOB UM BHEOPAYHBIX
JETe IO OTHOUICHHID K 3aKOHHOPOXKIEHHBIX, K 3TOMY BPEMEHU HW3MECHEHBI
3aKOHOJATEIbHBIMU aKTaMU, BblIeAIIMMU nocie npundatus Koncturynun 1949 r.,
B YaCTHOCTH, 3aKOHOM O PaBHOIMPABHH CYIPYTOB B 00JIACTH TPAXTAHCKOTO TpaBa
1957 1. u 3akoHOM O IOPUIUYECKOM CTaTyce BHeOpauHblx ngereidr 1969 r.
QenepalbHbli  KOHCTUTYUHOHHBIM CyJ TaKXe HEOJHOKPATHO MpPU3HABAI
HEKOHCTUTYIIMOHHBIMH  OTAEJbHbIE TONOXKEeHUsA [1Y OTHOCHUTENBHO TIpaB
cynpyroB. Ceiiyac B 3TOi 00JacCTH MPABOBOIO PETYIUPOBAHUSL NEUCTBYIOT HE
CTONBKO mnoJiokeHus: [TY, CKOJNBKO CaMOCTOATENbHBIE aKThl, NPUHATHIE 3a

nocieaHue necsatuwietus. B ux uducie 3akoH o Opake 1946 r. ¢ mocineayronumMu



M3MEHEHUsIMHU, 3aKoH 00 ycblHOBIeHMH 1976 1. m ocobenHo IlepBwiii 3aK0oH O
pedopme Opaunoro u cemeitHoro npasa 1976 r.

ITY npenycmarpuBaeT HaciaeJOBaHUE II0 3aKOHY U II0 3aBEILIAHUIO.
JlonyckatoTcst paznuuHble (OpMbl 3aBEIlaHUsA: HOTAapuajbHas, MHCbMEHHA,
yCTHasi B IIPUCYTCTBUM Tpex cBuueTesned. lIpu HacinenoBaHuM MO 3aBELAHUIO
oOecreynBaloTCs MpaBa JIeTed U poAUTENed yMEpPUIEro U TOro, KTO MEPEKUI €ro,
KOTOpBIE MOTYT OBITH JIMIIEHBI CBOEH JIOJIM HACIEJCTBA TOJBKO O 0OOCHOBAHHBIM
MOTHBAM.

Toprosoe mnpaBo perynupyercss Hemeuxum toproBeim ynoxenuem (HTY)
1897 r. Mmuorouucnenubie u3 nojoxenud HTY Obutn 3ameHeHbl 3akoHOM 00
aKIIMOHEPHBIX o0mecTBax 1965 r. JIeHCTBYIOT TakKe 3aKOHBI O HEJI0OOPOCOBECTHOM
koHKypeH1uu 1909 r. u o 6opnde ¢ orpaHndyeHUsIMU KOHKypeHuuu 1957 r., 3akoH
O COJIEUCTBUM CTAaOMJIBHOCTH W POCTY 3KOHOMUKH 1957 r., 3akoH 00 oO0mmx
YCJOBUAX NMpoJaxu 1976 T. u Apyrue axKThl.

B 1987 r. Obuta u3nana HoBasi pefakiiMs YTOJOBHOTO KOJEKCa, B KOTOPYIO
BHeceHbl u3MeHeHus1 B 1994. Baxnoit HoBemnolt YK sBnsgeTca pacnpenerneHue
OPOTUBOMNPABHBIX JACHCTBUM HA MPECTYIJIEHUS, 3a KOTOPBIE TPO3UT JIUUICHUE
CBOOOJIBI HA OJWH TOJ WK O0jiee, M Ha MPOCTYIKHA C YIPO30H JIUIIEHUSI CBOOOIBI
Ha MEHBIIUHN cpok wiH mTpad. [ericTByroliee yrojoBHOE 3aKoHOaTeabcTBO OPI
OpEeAyCMAaTPUBAET TaK HAa3bIBAEMYIO AYaJIMCTHUYECKYI0 CHCTEMY YTOJOBHBIX
CaHKIMI: HaKa3aHWd M HapsALy C HUMH MeEpbl WCIpaBIE€HHUS M O€30MacHOCTH.
CwmeptHas ka3Hb oTMeHeHa Konctutynuein 1949, 4To MCKIIOUMIO NMpPUMEHEHHE

atoi Mepsl cynamu OPI" naxke 3a camble TSHKKUE NMPECTYIUICHUS HALMCTOB.



